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E-Commerce Forum

1 – Introduction

 E-Commerce Forum takes place in the building of the Federal Prosecution Service in São 
Paulo, on April 22nd, 2010 at 1:00 pm.

The participants of this meeting are Ms Isabelle FALQUE-PIERROTIN, legal officer of the 
UNCITRAL Secretariat1,  Ms.  Graziela  ALVAREZ,  Certisign  lawyer,  Ms.  Charlotte  BOGUSZ, 
representative of  NIC.br, Mr. Thiago José da Cunha CARDOSO, attorney of Mercado Livre, Ms. 
Rosely Cristina  Marques CRUZ, representative of Buscapé,  Mr. Caio Iadocico de FARIA LIMA, 
attorney of Câmara Brasileira de Comércio Eletrônico,  Mr. Pedro GUASTI, president of E-bit – 
Information  on  e-commerce,  Mr.  Percival  JATOBÁ,  representative  of  VISA,  Sr.  Eduardo 
MAGALHÃES DA COSTA, representative of  CIELO (ABECS),  Mr. Luiz Fernando MONCAU, 
representative of the Getúlio Vargas Foundation,  Mr.  Márcio NUNES, Innovation and Products 
Director  of  Certisign,  Mr.  Leonardo  PALHARES,  representative  of  the  Brazilian  E-commerce 
Chamber, Ms. Analu PALOMA, representative of Mercado Livre, Mr. Gustavo PASSARELLI, law 
representative of ABECS, Mr. Valdecir de PAULA,  representative of Banco do Brasil (ABECS), 
Ms. Adriana PEREIRA, representative of PROCON-SP, Ms. Andrea SANCHEZ, representative of 
PROCON-SP, Mr. Marcelo SERRALHA, director of Visa,  Ms. Polyanna CARLOS DA SILVA, 
representative of PROTESTE, Mr.  Diego SOUZA, attorney and representative of Walmart,  Mr. 
Guilherme VARELLA, lawyer and representative of the Brazilian Consumer Protection Institute 
(IDEC), Mr. Luiz COSTA, Federal Prosecutors, Ms. Milena Teixeira GONÇALVES CASANOVA 
analyst of the Federal Prosecution Service, Ms. Maria Cristina NIEVES RANGEL, administrative 
technician  of  the  Federal  Prosecution  Service  and  Ms.  Cecília  Marian  de  BARROS 
BARTHOLOMEU, intern at the Federal Prosecution Service.

 Mr. COSTA welcomed the participants and opened the meeting:
 

“As you are aware, the purpose of this meeting is to know better what are the actualities of  
e-commerce in France.

With this purpose, please allow me to introduce Ms Isabelle FALQUE-PIERROTIN who is  
Graduated from HEC School of Management in 1982 and a former student of the French  
College for Senior Civil Servants (ENA) and of the French Institute of Multimedia. Ms  
Falque-PIERROTIN is Member of the Conseil d’État (French Council of State) since 1986 
and a former expert adviser to the OECD on the development of international cooperation  
on the Internet. She was the general rapporteur of the report of the French council of State  
“Internet & the digital networks” presented to the French Prime Minister in July 1998. Ms  
Falque-PIERROTIN chairs  the  executive  board  of  the  Forum des  droits  sur  l’internet  
(Internet  Rights  Forum) since  2001 and she is  member  of  the  French data  protection  
authority (CNIL) since January 2004 and now Vice-President since February 2009. She is  
also  member  of  the  Intellectual  Property  Commission  and  of  the  National  French 
Commission for UNESCO. 

Regarding  our  purpose,  I  would  like  to  invite  Ms  FALQUE-PIERROTIN  to  start  her  
presentation”.

1Ms FALQUE-PIERROTIN attended this meeting by video conference from Paris, France.
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2 – The presentation of Ms Isabelle FALQUE-PIERROTIN

 The Internet Rights Forum (IRF), which was created in 2001, is a co-regulation body, a 
permanent working place between public administration, private companies and civil society on all 
of the Internet-related issues.

The IRF aims at drafting regulation in order to solve the questions of electronic commerce 
and has 4 missions:

• organize consultation process between public representatives, private sector representatives 
and civil society representatives in order to produce recommendations, which are usually the basis 
for public decisions, judgments or private companies codes of conduct etc,
• public awareness – development of a pedagogy towards the big public and companies on the 
legal framework of Internet,
• alternative dispute resolution service, which was launched in 2004,
• development  of  contacts  with  other  international  bodies  that  are  dealing  with  the  same 
issues.

The IRF is competent not only for e-commerce issues, but for all of the Internet-related 
issues like child protection, electronic commerce, intellectual property rights, privacy.

The IRF is supported by the French government, but it is a private body, it is a non-profit 
body,  co-funded  by  the  French  government,  its  private  sector  members,  and  its  civil  society 
members. The budget is roughly € 1.4 million.

 Here are a few figures about electronic commerce in France:

• currently, there are 24.4 million of e-consumers
• the number of e-consumers is growing very quickly (10% growth) between 2008 and 2009
• e-commerce amount increased 25%
• roughly  6,000 e-commerce websites - this number has been growing very quickly in the last 
2 years

The main tendency in the policy in terms of e-commerce is to increase consumer protection, 
and the second tendency is to put the e-commerce on the same level of guarantees than the physical 
commerce.

In 2008, there were two main laws aiming at increasing consumer protection: the Chatel 
Law (Mr. Chatel was the Minister of Commerce) and the LME (Loi de Modernisation Economique 
– Bill for Modernization of Economy). 

The Chatel Law's main objective is to increase consumer protection.  The first important 
question is that according to the law, the e-merchants have to be clearly identified. This obligation 
was already in the previous law,  but Mr.  Chatel  wanted to increase the identification of the e-
merchant because they had many cases in which the e-consumer had a problem and it was really 
difficult for him/her to find the e-merchant of the website. The law says that when you want to get 
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in touch with the cyber merchant, you need to have an effective telephone number (it is not only a 
written telephone number on the website, it has to work, there must be somebody on the line). This 
telephone number can't be overtaxed (in France, in a consumer relationship, there is the possibility 
of telephones calls for which you pay when you get in touch with the company, and, when you stay 
like 15 minutes with the company, they cost you a lot!) 

The objective of the law is to set that you must have a real and effective telephone number 
and address, and that you can't charge the consumer for the call service. Consumers were satisfied 
with their part of the law, but for the e-merchants, it is a very important obligation to be fulfilled.

The second important point in the Chatel Law is the right of withdrawal. In France, when 
you buy on-line, you have the possibility, before seven days, to send the goods you ordered back, if 
you don't like them. 

The right of withdrawal is a high level of protection of the e-consumer. The problem was 
that  the  real  conditions  of  these  rights  were  a  little  bit  vague  and  there  were  very  different 
understandings on the precise conditions under which you could use these rights. 

For instance: if I send back the goods I ordered, shall I be reimbursed? Now, the law is very 
clear that you will surely be reimbursed and that you can be reimbursed by cash. The obligation of 
the e-merchant is to provide you with cash, and not with a purchase ticket, which makes you buy 
again at the same merchant. The law says that you will be reimbursed in the amount of the purchase 
and you will be reimbursed for your delivery expenses. This is a very important subject, because in 
the courts, in the last two years, we had different, very contradictory decisions, and the law clarifies 
this point.

Another  important  law in  2008 for  the  e-commerce  is  the  LME (Loi  de  Modernisation 
Economique). It simplifies the legal framework for individual business and e-business activities. It 
gives the possibility to create e-businesses and lifts up the burden of administrative procedures, in 
order to facilitate the creation of new businesses and the growth of entrepreneurs.

This law worked very well because it led to the creation of more than 3,000 new companies. 
There are a few studies that indicate that more and more people are using the facility of the bill, 
using this legal framework to create their companies on-line.

As for the tendency of increasing consumer protection, the Bill 1942 wants to deal with the 
chapter 11 situation.

In the last  years,  we had at  least  one case that was very serious.  This e-company went 
bankrupted. The financial situation of the company was not good, but e-consumers continued to buy 
on the website. The situation of the company got worse and worse and at some point, it got unable 
to honor its orders. It was a very political case and the ministers had to do something.

So, the Bill  1942 tries to answer a little bit  of  this  situation by saying that if  there  are 
indications  of  financial  difficulties,  orders  can  be  stopped.  It  gives  the  power  to  the  trade 
administration to stop the orders from a website when it is informed that a company has a high 
possibility to face financial difficulties. 
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In the same bill, there are other measures increasing the identification of the merchant and 
the possibility for the consumer to know more about the merchant. For instance, there is a new 
obligation: sales conditions should be available from the home page of the merchant in order to give 
more information to the consumer. Part of the law deals with the right of withdrawal. The Loi 
Chatel was very interested in the clarification of the right of withdrawal and the Bill 1942 also 
insists on this right.

The second tendency in the French law is to put e-commerce on the same legal framework 
than physical commerce. A recent example is about tourism, the purchase on-line of flight tickets or 
travels. The question raised in front of the court was which legal framework applies to that type of 
purchase? Is it the general law on e-commerce or a specific law for tourism that was voted in 1992. 
The decision was made in 2009: the parliament decided to put the purchase of air flight tickets on-
line in the legal framework of the common law, not applying the specific liability framework that 
was created by the electronic commerce law of 2004.
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3 – Discussions

 Mr  COSTA opened the discussions for thirty minutes.

Mr.  MONCAU: Does  the right  of  withdrawal  include  the taxes  and costs  borne by the 
consumer when sending an order back to the merchant?

Ms. FALQUE-PIERROTIN: When you purchase a good on-line, you pay for the cost of the 
good and for the delivery costs. If you change your mind, and you want to send it back, you will be 
reimbursed in cash for all of the expenses: the cost of the good and the delivery costs. 

Maybe there is another subject I didn't mention because there has been no law in the last two 
years, but that is very important in France. It is about marketplaces like E-bay and Price Minister. 
The  competition  between  professional  and  non-professional  merchants  created  a  big  debate  in 
France on the question if these marketplaces are like incitation for fraud. A lot of people uses these 
places to sell goods, having the legal status of individuals and not of professional merchants, thus 
evading the taxes they should pay.

In the IRF, this question was identified a few years ago. A working group was created with 
all of the people concerned and a recommendation was issued on that specific question. They said 
in the recommendation that there was a need of clarification by the marketplaces, proposing the 
creation of two categories of vendors on the websites: one for professional and one for individual 
vendors.  Eventually,   it  happened.  E-bay and  Price  Minister  have  now two  different  types  of 
vendors:  the  professional  and the non-professional,  individual  vendors.  Roughly,  they have the 
possibility to control the revenues made by each. If you are registered as an individual but your 
revenues are very high, you should probably register in the other category. It was an important 
question in France - in Brazil she thinks it is probably the same -, because there is great competition 
between the on-line merchants and the physical merchants.

The representatives of Mercado Livre were inquired about such kind of distinction, but they 
said they only distinguish good and not so good sellers. In France, they also have this rating of 
sellers. This quality rating is made by the consumers.

As for advertising, in France, the debate of advertising and profiling the consumer is very 
active. There are increasing worries about the consequences in terms of privacy. So, there are many 
initiatives in order to find the right balance between the objective of advertising financing the web 
economy and the rights of individuals to protect their privacy.

CNIL, a data protection authority, started to work on that issue and its approach was very 
protective, since its main objective is to protect citizens. They said that since all of the information 
used in targeted advertising was personal data, they need to apply the data protection law (1978), 
but, on the other hand, business representatives are much more reluctant to that because they don't 
want many constraints about the possibility to use advertisement in order to finance websites. It is 
the  type  of   question  for  which  the  IFR is  good:  to  find  the  right  balance  to  make  the  good 
regulation mix on that particular subject between the different actors.

So, they created a working group with representatives from public authorities, advertising 
companies and civil rights associations. All these people didn't agree, they were rather opposed, it 
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was  not  easy,  but  they  produced  a  recommendation.  The  idea  of  the  recommendation  is  that 
behavioral advertising must be identified. In many cases, the consumer doesn't even know what is 
behavioral  or targeted advertising and cannot identify it.  They receive messages and they don't 
know where they come from.

The  advertising  agency  or  the  merchant  will  have  to  say  when  there  is  a  behavioral 
advertising. It will be shown on the advertising, by a little icon that will  differentiate this type of 
advertising from a regular one. If you click on that icon, you go to a website in which you have all 
of the information dedicated to targeted advertising and why this advertisement was generated, so 
that the consumer understands the advertisement and knows where it comes from.

Then, the recommendation says that if you want to opt-out - right now, in France, the legal 
framework  for  this  type  of  advertising  is  opt-out  -  they  set  a  common  system that  gives  the 
possibility to opt-out for many different cookies, so they set a kind of collective management of 
opt-out.

Also, there are different measures about child protection. They recommend that there will be 
no interest category for minor under 13 etc. 

The most important in the recommendation is that  it  is  a kind of a sketch of a code of 
conduct for all of the advertising companies in France, that would commit themselves to respect it. 
So, it is very interesting for the government. They prepared a draft of the code of conduct and the 
French government is considering signing it properly with the companies.  

 Mr COSTA posed the following questions: 

• For behavioral advertising, is it always opt-out in France?

Ms.  FALQUE-PIERROTIN: In France, the law right now is opt-out, even for this kind of 
advertisement. There is a debate starting in France about the possibility to have an opt-in. It is under 
discussion in the parliament (there is a proposition of bill) to set the opt-in in France, but right now, 
the system is the opt-out. Anyway, the opt-out is not very well known, it is not really effective for 
the consumers, so the idea of the proposition is to make it real, and to give to the consumer the real 
tools, the real possibility to have the real opt-out.

In France, the legal system for unsolicited e-mails is opt-in. But it is not the system for the 
advertising messages. This is something different.

• I would like to hear you talk about "adaptative pricing" in France.  Does the Forum des 
Droits sur l'Internet take a position on this subject ? 

Ms.  FALQUE-PIERROTIN: Not much to say about it because the Forum hasn't been asked 
about this subject yet. There was some cases of that behavior, habits, abuses by Amazon, but there 
is no proof about that. The Forum hasn't worked on that.
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4 – Conclusion

Ms. Isabelle FALQUE-PIERROTIN says she would like to support Brazil initiatives. She 
would be very interested in working more with us. If Brazil is to create bodies like the ones they 
have in France, she would be more than happy to provide us with whatever we need.
 
 Lastly, Mr. COSTA thanked Ms Isabelle FALQUE-PIERROTIN and all of the participants.

 The meeting ended at 2 pm.
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